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SECTION 902
CITY OF BILOXI
CONTRACT FORM

STANDARD FORM OF AGREEMENT BETWEEN OWNER AND CONTRACTOR
ON THE BASIS OF UNIT PRICES


	THIS AGREEMENT made as of the (DATE) day of (MONTH), in the year (YEAR) by and between the
	
CITY OF BILOXI
(hereinafter called OWNER) and

(CONTRACTOR)
(hereinafter called CONTRACTOR)

	WITNESSETH THAT OWNER and CONTRACTOR in consideration of the mutual covenants hereinafter set forth, agree as follows:


ARTICLE 1:	WORK

The CONTRACTORS shall perform all work as specified or indicated in the Contract Documents for the completion of the Project generally described as follows:  

(PROJECT NAME)
(PROJECT NUMBER)


ARTICLE 2: 	ENGINEER

The project has been designed by (NAME OF DESIGN ENGINEER) of (NAME OF DESIGN FIRM) located at (ADDRESS OF DESIGN FIRM), who is known as the DESIGN ENGINEER throughout the specifications.  The City Engineer for the City of Biloxi Engineering Division will act as ENGINEER in connection with completion of the Project in accordance with the Contract Documents.  It is understood that the City Engineer may designate authority to any member of his staff, as he deems necessary. 

ARTICLE  3:  CONTRACT TIME

The work herein described shall be completed within (DAYS WRITTEN OUT) ( DAYS AS A NUMBER ) Calendar days for the project after the date of the Contract Time commences, also known as the Notice to Proceed Date.  This date is established by the date on the Notice to Proceed order.


ARTICLE 4:	CONTRACT PRICE

CONTRACTOR submitted the approved bid for the performance of the work described in the contract documents in the total sum of:

 (CONTRACT AMOUNT WRITTEN OUT) Dollars ($ CONTRACT AMOUNT AS A NUMBER )

The total sum above is based on estimated quantities for each pay item.  The actual payment to the CONTRACTOR shall be subject to the actual quantity of approved work performed and the terms and conditions of this contract.  The total contract price shall not exceed the amount of the approved bid unless otherwise approved by the City.  


ARTICLE 5:  PROGRESS AND FINAL PAYMENTS

CONTRACTOR shall submit pay requests in accordance with the section entitled “City of Biloxi Testing and Submittal Requirements” of the specification.  OWNER shall make progress payments on the basis of CONTRACTOR'S Application for payment as approved by the ENGINEER during the course of this agreement, provided that the estimate reaches the OWNER in due time to be placed on the docket.  All progress payments will be on the basis of the approved progress of the work completed and stored to date measured by the schedule of values.

5.1 Prior to 50% completion, progress payments will be in an amount equal to:  95% of the work completed, and 95% of material and equipment not incorporated in the work but delivered and suitably stored, less than each case the aggregate of payments previously made.

5.2 Once 50% project completion has been obtained, but prior to final completion, progress payments will be in an amount equal to:  97.5% of the work completed, and 97.5% of material and equipment not incorporated in the work but delivered and suitably stored, less than each case the aggregate of payments previously made; provided that the project is on schedule and all work is satisfactory in the opinion of the City Engineer.  At 50% project completion, as described above, 50% of the retainage held to date shall be returned.

5.3 Upon final completion of the work and settlement of all claims, OWNER shall pay the remainder of all completed work plus any and all retainage provided the Contractor has submitted the Record Drawings as noted in Section 105.20 “Final Acceptance” of the Specifications.
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ARTICLE 6:  CONTRACT DOCUMENTS

The Contract Documents, which comprise the contract between the OWNER and CONTRACTOR, consists of the following documents, which documents are made a part of this agreement as fully as if disclosed and written at length and made a part thereof:

6.1 This agreement (Pages l to 7, inclusive),

6.2 Exhibits to this Agreement,

6.3 CONTRACTOR's Proposal and Bonds,

6.4 Notice of Award,

6.5 Advertisement, Section 901

6.6 Testing and Submittal Requirements

6.7 Notice to Bidders, Section 904,

6.8 Special Provisions, Section 907,

6.9 Technical Specifications, (Mississippi Standard Specifications for Road and Bridge Construction, 2017 Edition, Excluding Division 900),

6.10 Drawings consisting of sheet 1 of XX, thru XX of XX,

6.11 Any Addenda to the contract documents.

6.12 Any modifications, including Change Orders, duly delivered after execution of this Agreement, and

6.13 Notice to Proceed.

ARTICLE 7:  MISCELLANEOUS

7.1 Terms used in this Agreement, which are defined in Section 101 of the Specification, shall have the meanings indicated in the Specifications.

7.2 Neither the OWNER nor CONTRACTOR shall, without the prior written consent of the other, assign or sublet in whole or in part his interest under any of the Contract Documents; and, specifically, CONTRACTOR shall not assign any moneys due or to become due without prior written consent of OWNER.

7.3 OWNER and CONTRACTOR each binds himself, his partners, successors, assigns and legal representatives to the other party hereto in respect to all covenants, agreements and obligations contained in the Contract Documents.

7.4 The Contract Documents constitute the entire agreement between OWNER and CONTRACTOR and may be only altered, amended or repealed by a duly executed written instrument.

7.5 Contractor shall guarantee all work for two full years after the date of final payment by the OWNER for this project under Special Provision 105 Control of Work. 

7.6 The Contractor shall pay liquidated damages as specified under Special Provision 108 Prosecution and Progress.

7.7 Insurance Requirements: CONTRACTOR shall carry commercial general liability insurance coverage (including subcontractors) with limits not less than $1,000,000 each occurrence; $2,000,000 aggregate (aggregate applies to all work under this contract); automobile liability - $1,000,000 combined single limit-each accident; Workers' Compensation and Employers' Liability with a waiver subrogation in favor of the City of Biloxi - Statutory & $100,000 each accident; $100,000 each employee; $500,000 policy limit.  Each policy shall be signed or countersigned by a Mississippi Resident Agent of the insurance company.  CONTRACTOR further indemnifies and saves the OWNER harmless from and against any loss, damage and liabilities occasioned by, growing out of, or resulting from any default hereunder, relating to the execution of this agreement.  The Contractor shall name the City of Biloxi as an additional insured on the Certificate of Insurance furnished to the City from the Insurance Company providing the required coverage.  The certificate(s) shall be on the form furnished by the City and will show the types and limits of coverage.

	The Contractor shall purchase and maintain, in a company or companies lawfully authorized to do business in the State of Mississippi, property insurance written on a builder’s risk “all-risk” policy in the amount of the Contract Sum plus value of subsequent Change Orders, comprising total value for the entire Project at the site on a replacement cost basis. Such property insurance shall be maintained until the date of final payment.  This insurance shall include coverage of the City of Biloxi, the Contractor, and Subcontractors in the Project.  The form of policy for this coverage shall be Completed Value.  If the CONTRACTOR fails to maintain such insurance, then the CONTRACTOR shall bear all repairs costs to the project.

	When any portion of the work to be completed under this contract shall be performed on the navigable waters of the United States or in adjoining waterfront areas, CONTRACTOR shall provide evidence of coverage for The United States Longshore and Harbor Workers’ Compensation Act with an insurance company rated by A.M. Best Company not less than A-X that is licensed and admitted to operate in the State of Mississippi.

ARTICLE 8:  OTHER PROVISIONS

8.1 OWNER will monitor the performance of CONTRACTOR against goals and performance standards required herein.  Substandard performance as determined by OWNER will constitute non‑compliance with this agreement.  If action to correct such substandard performance is not taken by CONTRACTOR within a reasonable period of time as determined by the OWNER after being notified by OWNER, contract suspension or termination procedures will be initiated. 

8.2 OWNER may terminate this contract at any time by giving written notice to CONTRACTOR of such termination and specifying the effective date thereof in accordance with section 108.08 of the Specifications.   Partial terminations of the Specifications or Proposal Document may only be undertaken with the prior approval of OWNER.  In the event of any termination for convenience, all finished or unfinished documents, data, studies, surveys, maps, models, photographs, reports or other materials prepared by CONTRACTOR under this agreement shall, at the option of OWNER, become the property of OWNER, and CONTRACTOR shall be entitled to receive just and equitable compensation for any satisfactory work completed (by unit price) on such documents or materials prior to the termination.   Upon termination for convenience, the payment made to CONTRACTOR will be based upon approved units completed.  OWNER may also suspend or terminate this Agreement, in whole or in part, if CONTRACTOR materially fails to comply with any term of this Agreement, or with any of the rules, regulations or provisions referred to herein; and OWNER may declare CONTRACTOR ineligible for any further participation in OWNER contracts, in addition to other remedies as provided by law.  In the event there is probable cause to believe CONTRACTOR is in noncompliance with any applicable rules or regulations, OWNER may withhold up to fifteen (15) percent of said contract funds until such time as CONTRACTOR is found to be in compliance by OWNER, or is otherwise adjudicated to be in compliance.

8.3 CONTRACTOR shall retain all records pertinent to expenditures incurred under this contract for a period of three (3) years after the termination of all activities funded under this agreement, or after the resolution of all Federal Audit Findings, whichever occurs later.  

8.4 CONTRACTOR agrees to comply with the Title VI of the Civil Rights Act of 1964 as amended, Title VIII of the Civil Rights Act of 1968 as amended, Section 109 of Title I of the Housing and Community Development Act of 1974, Section 504 of the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, the Age Discrimination Act of 1975, Executive Order 11063, and with Executive Order 11246 as amended by Executive Orders 11375 and 12086.  

8.5 CONTRACTOR will not discriminate against any employee or applicant for employment because of race, color, creed, religion, ancestry, national origin, sex, disability or other handicap, age, marital status, or status with regard to public assistance.  CONTRACTOR will take affirmative action to insure that all employment practices are free from such discrimination.  Such employment practices include but are not limited to the following: hiring, upgrading, demotion, transfer, recruitment or recruitment advertising, layoff, termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  CONTRACTOR agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the contracting agency setting forth the provisions of this nondiscrimination clause.

8.6 CONTRACTOR agrees to comply with the requirements of the Secretary of Labor in accordance with the Davis‑Bacon Act as amended, the provisions of Contract Work Hours, the Hatch Act, the Safety Standards Act, the Copeland "Anti‑Kickback" Act (40 U.S. C. 276, 327‑333) and all other applicable federal, state and local laws and regulations pertaining to labor standards insofar as those acts apply to the performance of this contract.  CONTRACTOR shall maintain documentation, which demonstrates compliance with hour and wage requirements of this part.  Such documentation shall be made available to OWNER for review upon request.

8.7 Where employees are engaged in activities not covered under the Occupational Safety and Health Act of 1970, they shall not be required or permitted to work, be trained, or receive services in buildings or surroundings or under working conditions, which are unsanitary, hazardous or dangerous to the participants' health or safety.

8.8 Participants employed or trained for inherently dangerous occupations, shall be assigned to work in accordance with reasonable safety practices.  

8.9 If this contract results in any copyrightable or patentable material, OWNER and/or grantor agency reserves the right to royalty‑free, non‑exclusive and irrevocable license to reproduce, publish or otherwise use and to authorize others to use, the work for government purposes.

8.10 All CONTRACTOR records with respect to any matters covered by this agreement shall be made available to OWNER, grantor agency, the Comptroller General of the United States, their designees or the Federal Government, at any time during normal business hours, as often as OWNER or grantor agency deems necessary, to audit, examine, and make excerpts or transcripts of all relevant data.  Any deficiencies noted in audit reports must be fully cleared by CONTRACTOR within 30 days after receipt by CONTRACTOR. Failure of CONTRACTOR to comply with the above audit requirements will constitute a violation of this contract and may result in the withholding of future payments.  

8.11 CONTRACTOR shall retain all records pertinent to subcontracts incurred under this contract for a period of three (3) years after the termination of all activities funded under this agreement, or after the resolution of all Federal audit findings, whichever occurs later.  Records for non‑expendable property acquired with funds under this contract shall be retained for three (3) years after final disposition of such property.  

8.12 CONTRACTOR agrees to comply with the following regulations insofar as they apply to the performance of this contract (applies to contracts or subcontracts in excess of $100,000):
· Clean Air Act, 42 U.S.C., 1857, et seq. (Amended to 42 U.S.C., 7602, et. seq.)
· Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251, et seq., as amended 1368 relating to inspection, monitoring, entry, reports, and information, as well as other requirements specified in said Section 114 and Section 308, and all regulations and guidelines issued thereunder.
· Environmental Protection Agency (EPA) regulations pursuant to 40 C.F.R., Part 15, as amended.

8.13 CONTRACTOR agrees to procure SUBCONTRACTORS in a fair and nondiscriminatory manner.
 
8.14 CONTRACTOR shall ensure that each SUBCONTRACT includes all the provisions of this contract.  CONTRACTOR is responsible for monitoring all SUBCONTRACTORS to ensure compliance with the provisions contained herein.   CONTRACTOR shall not enter into any SUBCONTRACT without the written approval of OWNER. 

IN WITNESSETH WHEREOF, the parties have executed this Agreement the day and year first above written.

OWNER: ________________________         	CONTRACTOR:                                           


BY:                                                             		BY:                                                                 									(Corporate Seal)




ATTEST:                                                          	ATTEST:                                                       
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